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2  SKYLINE,   10th   FLOOR
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RICHARD  E.   BJES,

Complainant

v.

CONSOLIDATION COAL COMPANY,
Respondent

Discrimination Complaint
Docket No. PENN 82-26-D
Laurel Mine

DECISION

Appearances:        Carson Bruening,  UMWA District   #2,   Edensburg,   Pennsylvania,
for  the complainant;   Jerry  E.   Palmer,   Esquire,   Pittsburgh,
Pennsylvania,   for  the  respondent.

Before:              Judge Koutras

Statement of  the Case

This  proceeding  concerns  a  complaint  of   discrimination  filed by
the   complainant  against   the respondent  pursuant   to  section 105 (c)   of   the
Federal Mine  Safety and Health Act  of  1977.     The  complaint was   filed with
the   Commission after   the  complainant was   advised  by MSHA that  its   investigation
of  his complaint  did  not  disclsose  any  discrimination  under  the Act.

The  complaint  filed by Mr.   Bjes   in   this  case states as  follows:

I was  removed  from the mine at   7:30   p.m.   on July  30,
1981,   and Informed  that  I was  being  suspended with
intent  to  discharge effective immediately for refusing
to  run a shuttle car,   that  in  the opinions  of  the mine
safety  committee,  Federal   Inspector   Charles Burke and
myself was  a hazard  to  myself and members of my  crew.
The  problem was  caused by my size and   the lack of  room
in  the car.    A safety  grievance and   a  regular grievance
were  then filed which sent   the case   into arbitration.
The arbitrator's decision was   that   I would be suspended  for
30 working days.     I  feel   that my  individual safety
rights were violated and that   I was   disciplined  illegally
under Federal  law protecting my  right  to a safe working
place.

Respondent  filed a  timely answer  denying   that  it had discriminated
against  Mr.   Bjes,   and asserting  that   the  action  taken against him was  a
result  of  insubordination because of  his   failure  to comply with a direct
management  order   to operate the shuttle  car in question. immediate preceding first  shift which had just ended.
